IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2002-CA-00938-COA

ELONZO HARRY

V.

MATTIE BELL HARRY

DATE OF TRIAL COURT JUDGMENT:

TRIAL JUDGE:

COURT FROM WHICH APPEALED:
ATTORNEY FOR APPELLANT:
ATTORNEY S FOR APPELLEE:

NATURE OF THE CASE:

TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED:

APPELLANT

APPELLEE

5/3/2002

HON. SARAH P. SPRINGER

LAUDERDALE COUNTY CHANCERY COURT
LESLIE C. GATES

JUSTIN MILLER COBB

LEONARD BENJAMINE COBB

CIVIL - DOMESTIC RELATIONS

MOTION TO SET ASIDE JUDGMENT
OVERRULED. DEFENDANT'SPETITION FOR
WRIT OF HABEAS CORPUS DENIED
REVERSED AND RENDERED AND
DEFENDANT ORDERED DISCHARGED -
10/14/2003

CONSOLIDATED WITH
NO. 2002-CA-00940-COA

ELONZO HARRY

V.

MATTIE BELL HARRY

DATE OF TRIAL COURT JUDGMENT:

TRIAL JUDGE:
COURT FROM WHICH APPEALED:
ATTORNEY FOR APPELLANT:

APPELLANT

APPELLEE

5/17/2002

HON. SARAH P. SPRINGER

LAUDERDALE COUNTY CHANCERY COURT
LESLIE C. GATES



ATTORNEY S FOR APPELLEE:

NATURE OF THE CASE:
TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED:

JUSTIN MILLER COBB

LEONARD BENJAMINE COBB

CIVIL - DOMESTIC RELATIONS

FOUND THAT IT POSSESSED SUBJECT
MATTER JURISDICTION TO ENFORCE CHILD
SUPPORT AND HOUSING EXPENSE
PROVISIONS OF THE LAMAR COUNTY
JUDGMENT OF DIVORCE, FOUND
DEFENDANT IN CONTEMPT OF THE LAMAR
COUNTY JUDGMENT AND SUBJECTED
DEFENDANT TO IMMEDIATE IMPRISONMENT
UPON FINDING HIM IN ARREARS AND
UNABLE TO THEN PAY SAID MONEYSTO
THE COURT

REVERSED AND RENDERED AND REMANDED
TO THE LAUDERDALE COUNTY CHANCERY
COURT FOR TRANSFER TO THE LAMAR
COUNTY CHANCERY COURT -

10/14/2003

BEFORE KING, P.J., BRIDGESAND IRVING, JJ.

IRVING, J., FOR THE COURT:

1. The Lauderdale County Chancery Court found Elonzo Harry in contempt of a Lamar County

Chancery Court judgment of divorce and ordered him imprisoned. The chancery court aso overruled his

motion to set aside the underlying judgment and denied his request for a writ of habeas corpus. Feding

aggrieved by thisdecision, Elonzo has prosecuted this gpped and assartsthe following threeissues, which

we quote verbatim:

1. Did the Chancery Court of Lamar County, Missssppi have continuing exclusve
jurisdictionover contempt matters pertaining to non-payment of child support asrequired



by order of that Court as to preclude contempt enforcement through the Chancery Court
of Lauderdae County, Mississippi?

2. May a Court other than the Court who issued an order for child support enforce that

order through contempt without making the defendant subject to an order of the enforcing

Court?

3. Did the Court err in ordering incarceration based on afinding of civil contempt when the

Court ordered the defendant to what the Court affirmative found that the defendant did not

have the ability to do?
2.  Wefindthat the Lauderdae Chancery Court erred in assuming jurisdiction; therefore, we reverse
and render the judgment underlying this apped.

FACTS

113. Mattie Harry and Elonzo Harry were married and divorced in Lamar County, Mississppi. One
child, Katrena LaPorche Harry, was born during the marriage, and the judgment of divorce granted
custody of her to Mattie. Elonzo was ordered to pay $450 per month in child support and housing
expenses for Katrena in addition to other obligations set forth in the judgment for divorce. After the
divorce, Mattie and Katrena moved to Lauderdale County, Mississippi.
14. Sometime after moving to Lauderdae County, Maittie, seeking to enforce certain provisions of the
Lamar County judgment, filed amotion for citation of contempt againgt Elonzo in the Chancery Court of
Lauderdde County, Missssppi. At the time this motion was filed, Elonzo was residing in Carrollton,
Georgia.
5. Elonzo was persondly served with process and was given a copy of the motion aong with its
exhibits. Elonzo persondly appeared at the hearing on enforcement matters before the Chancery Court

of Lauderdale County, Mississppi. After considering al the evidence and testimony, the chancellor found

that Elonzo was gainfully employed, had the ability to provide support for Katrena, but had failed to



comply with his support obligations under the Lamar County judgment of divorce. Moreover, the
chancellor found that Elonzo owed an arrearage of $52,131. Accordingly, the court ordered Elonzo
incarcerated in the Lauderdde County jail until he could purge himsdf of civil contempt.

T6. Following his incarceration, Elonzo filed a motion to set asde the Lauderdae judgment wherein
he had been found in contempt. He aso filed amotionfor awrit of habeas corpus. As previoudy noted,
the Lauderdale County Chancery Court overruled and denied both motions. Elonzo appealed each of the

chancery court’s decisions which were consolidated into this single gpped presently before us.

DISCUSSION AND ANALY SIS OF THE ISSUES
1. Did the Lamar County Chancery Court Have Continuing Exclusive Jurisdiction?
17. Because Elonzo argues essentidly the same point in his first two issues, we address them
amultaneoudy. Thecrux of Elonzo’ sargument isthat the Chancery Court of Lamar County had continuing
exclusve jurisdiction over contempt matters pertaining to the non-payment of child support asto preclude
contempt enforcement through the Chancery Court of Lauderdde County. He asserts that only a court
which issues an order may enforce that order by contempt. Alternatively, he asserts that before a non-
issuing court can enforce through contempt an order of an issuing court, the non-issuing-enforcing court
must seek and obtain atransfer of jurisdiction from theissuing court. In other words, elther the Chancery
Court of Lamar County had to enforce its own order or the Chancery Court of Lauderdae County had
to obtain atransfer of jurisdiction from the Chancery Court of Lamar County before it could take action

to enforce the order.



118. Mattie contendsthat jurisdiction isproper in the Lauderda e County Chancery Court sncesheand
Katrena have been residents of that county for severd years. She reies on Mississippi Code Annotated
section 93-11-65 (Supp. 2003) which gtates in pertinent part that:

[T]he chancery court of the proper county shal have jurisdiction to entertain suits for the

custody, care, support and maintenance of minor children and to hear and determine al

such matters, and shdl, if need be, require bond, sureties or other guarantee to secure any

order for periodic payments for the maintenance or support of achild . ... All actions

herein authorized may be brought in the county where the child is actudly residing, or in

the county of the residence of the party who has actua custody, or of the resdence of the

defendant.
T9. It is obvious that the Statute refersto initid actions rdating to the matters specified in the Satute.
Here, Mattie's enforcement action is not the initid action addressing support for her minor daughter.
Rather, her action is predicated upon an existing order rendered by the Chancery Court of Lamar County.
Here, the Chancery Court of Lamar County had acquired origind jurisdiction when it granted the divorce
in 1993 and determined the issues regarding custody and support.
110. "Anaction for contempt must be brought in the same court which rendered the origina decreeand
isto belitigated asamatter ancillary to theorigind action.” Tollison v. Tollison, 841 So. 2d 1062, 1064
(18) (Miss. 2003). That court has continuing jurisdiction over the subject matter and the venueis proper
there even though the petitioner hasmoved to adifferent county withinthe same gate. Id. at 1064-65 (18).
The principle of continuing jurisdiction has long been recognized in domestic relations cases. 1d. at 1065
(18).
11.  Our supreme court has held that "only the court contemned has jurisdiction to punish the
contemnor.” Id. (citing Culpepper v. State, 516 So. 2d 485, 487 (Miss.1987)). Because the aleged

contempt in the case a bar was againg the Lamar County Chancery Court, it isfurther mandated that the

Lamar County Chancery Court is the court of proper jurisdiction.



112.  InK.M.K.v. SL.M. ex rel. J.H., 775 So. 2d 115 (Miss. 2000), this Court reviewed the denial
of amotion to dismisswhich aleged improper jurisdiction. SL.M., by and through her foster parents, filed
an action in the Hinds County Chancery Court to terminate the parental rights of her natural mother,
K.M.K. Id. a 116 (1). K.M.K. filed the mation to dismiss, aleging improper jurisdiction in the Hinds
County Chancery Court as the County Court of Hinds County, dtting as the Y outh Court, had aready
taken jurisdiction over the child after making findings of abuse and neglect and placing SL.M. inthe home
of foster parents. Id. Our supreme court held that the chancery court may not exercise jurisdiction over
abused or neglected children or any proceeding pertaining thereto over which the youth court may exercise
jurisdiction if there has been a prior proceeding in the youth court concerning the same child. 1d. at 118
(110). Inthat case, the supreme court stated:

[O]ur holding promotes other vaues important to judicid adminigtration. Firg, it will

prevent forum shopping. Thefoster parentsin this case brought thetermination of parental

rights suit in the chancery court only after the youth court had twice refused to terminate

the vigtation rights of K.M.K. Second, our holding will prevent potentialy conflicting

orders between trid courts deding with the same issues. Ladtly, this holding will prevent

multiple suits in different courts and promote judicia economy by alowing acourt aready

familiar with the parties and Stuations to hear dl petitions dedling with those same parties

and Stuations.
Id. at 118 (112).
113.  Wethereforefind that exclusve and continuing jurisdiction lies in the Chancery Court of Lamar
County to adjudicate the issues of enforcement of child support and that the Circuit Court of Lauderdde
County erred in asserting jurisdiction.
14. Mattie dso argues that Elonzo failed to make any objection to the Lauderdale County Chancery

Court’ sentertainment of the enforcement proceeding and thereforewaived hisright to object tothat court’s

jurisdiction.



115. Asdated earlier, the Lamar County Chancery Court has continuing jurisdiction over the subject
matter of this enforcement proceeding for child support. Subject matter jurisdiction dedswith the power
and authority of acourt to consider acase. Esco v. Scott, 735 So. 2d 1002, 1006 (114) (Miss. 1999).
Jurisdiction over the subject matter of a proceeding cannot be conferred by consent or waiver. Marshall
v. Sate, 662 So. 2d 566, 576 (Miss. 1995). Thus, subject matter jurisdiction may not bewaived and may
be asserted at any stage of the proceeding or even collateradly. Esco, 735 So. 2d at 1006.

116. Here, Elonzo, despite participating in the Lauderdde County Chancery Court trid, filed amotion
to set asde the Lauderdale County Chancery Court order. Such motion was proper under Rule 60 of the
Missssppi Rulesof Civil Procedure. Surdly, alack of jurisdiction by theissuing court congtitutesa " reason
justifying relief from the judgment.”

117. Thefind issuetha Elonzo assarts is whether the Lauderdae County Chancery Court erred when
it ordered him to be incarcerated upon its finding of civil contempt. Clearly, if the Lauderdae County
Chancery Court did not have continuing and exclusive jurisdiction to adjudicate contempt matters as they
related to the Lamar County Chancery Court judgment of divorce, the Lauderdale County Chancery
Court, aswell, had no jurisdiction to imprison Elonzo for contempt. Consequently, we aso reverse and
render the Lauderdale County Chancery Court order denying the writ of habeas corpus requested by
Elonzo and order hisimmediate release from incarceration should he be still confined.

18. Wereverse and render the judgment of the Lauderdae County Chancery Court initstotdity and
remand the case to the Lauderdae County Chancery Court for transfer to the Lamar County Chancery
Court for proceedings as the parties deem appropriate.

119. THEJUDGMENT OF THELAUDERDALE COUNTY CHANCERY COURT INCASE

NUMBER 2002-CA-00938 ISREVERSED AND RENDERED. THE JUDGMENT IN CASE
NUMBER 2002-CA-00940 IS REVERSED AND RENDERED, AND THE CASE IS



REMANDED FOR TRANSFERTO THE LAMAR COUNTY CHANCERY COURT. COSTS
OF THISAPPEAL ARE TAXED TO THE APPELLEE.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



